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EXAMINER'S AMENDMENT 

1 . An examiner's amendment to the record appears below. Should the changes and/or 
additions be unacceptable to applicant, an amendment may be filed as provided by 37 CFR 
1.312. To ensure consideration of such an amendment, it MUST be submitted no later than the 
payment of the issue fee. 

Authorization for this examiner's amendment was given in a telephone interview with 
Susan Hubl on 8/5/2008. 

2. Claim 8 is directed to an allowable product. Pursuant to the procedures set forth in MPEP 
§ 821.04(B), claims 4-7, directed to the process of making or using an allowable product, 
previously withdrawn from consideration as a result of a restriction requirement, are hereby 
rejoined and fully examined for patentability under 37 CFR 1 .104. 

Because all claims previously withdrawn from consideration under 37 CFR 1.142 have 
been rejoined, the restriction requirement between group I and II as set forth in the Office 
action mailed on 01/12/2006 is hereby withdrawn. In view of the withdrawal of the restriction 
requirement as to the rejoined inventions, applicant(s) are advised that if any claim presented in a 
continuation or divisional application is anticipated by, or includes all the limitations of, a claim 
that is allowable in the present application, such claim may be subject to provisional statutory 
and/or nonstatutory double patenting rejections over the claims of the instant application. Once 
the restriction requirement is withdrawn, the provisions of 35 U.S. C. 121 are no longer 
applicable. See In re Ziegler, 443 F.2d 1211, 1215, 170USPQ 129, 131-32 (CCPA 1971). See 
also MPEP § 804.01. 

3. The application has been amended as follows: 



Application/Control Number: 10/630,536 
Art Unit: 1634 



Page 3 



Claim 4. A method for detection of Yersinia pestis in a sample comprising: 

(a) providing a sample; and 

(b) performing a PCR assay to detect the set of polynucleotides of claim 8 in the sample, wherein 
the detection of a first isolated polynucleotide and a second isolated polynucleotide indicates the 
presence of Yersinia pestis in the sample, wherein the first isolated polynucleotide consists of 
SEQ ID NO: 4 or the complement thereof and the second isolated polynucleotides consists of 
SEQ ID NO: 8 or the complement thereof 

Claim 5. The method of claim 4, wherein said PCR comprises standard PCR. 

Claim 6. The method of claim 5, wherein said standard PCR comprises fluorogenic 5' nuclease 
PCR assay. 

Claim 7. The method of claim 4, wherein said assay is performed using a first forward primer 
consisting of SEQ ID NO: 1 , a first reverse primer consisting of SEQ ID NO: 2, and a first 
hybridization probe consisting of SEQ ID NO: 3 for the detection of SEQ ID NO: 4 and using a 
second forward primer consisting of SEQ ID NO: 5, a second reverse primer consisting of SEQ 
ID NO: 6, and a second hybridization probe consisting of SEQ ID NO: 7 for detection of SEQ ID 
NO: 8 and detecting the presence of SEQ ID NO: 4 and SEQ ID NO: 8 by fluorogenic 5' 
nuclease PCR assay, wherein the presence of SEQ ID NO: 4 and SEQ ID NO: 8 indicates the 
presence of Yersinia pestis in the sample. 

Claim 9. The set of polynucleotides of claim 8 further comprising at least one isolated 
polynucleotides consisting of the nucleic acid sequence selected from the group consisting of 
SEQ ID NOS: 12, 16, 20, and 24 or the complement thereof. 

Claim 10. The set of polynucleotides of claim 9, comprising six isolated polynucleotides each 
consisting of one of SEQ ID NOS: 4, 8, 12, 16, 20, and 24 or the complements thereof. 

Claim 13. The set of polynucleotides of claim 8, further comprising at least one isolated 
polynucleotides consisting of the nucleic acid sequence selected from the group consisting of 
SEQ ID NOS: 1, 2, 3, 5, 6, and 7. 

Claim 15. The set of polynucleotides of claim 9, further comprising at least one isolated 
polynucleotide consisting of the nucleic acid sequence selected from the group consisting of 
SEQ ID NOS:. 1,2,3,5,6, 7, 9, 10, 11, 13, 14, 15, 17, 18, 19, 21, 22, and 23. 



The following is an examiner's statement of reasons for allowance: 

4. Claims 4-10, 13, and 15 are free of the prior art of record because the prior art of record 
does not teach or suggest a set of polynucleotides consisting of SEQ ID NO: 4 and SEQ ID NO: 8 



Application/Control Number: 10/630,536 Page 4 

Art Unit: 1634 

or any combinations of the recited isolated nucleic acid sequences. SEQ ID NO: 4 is 102 
nucleotide long sequence and SEQ ID NO: 8 is 147 nucleotide sequence from Y. pestis. The 
closest prior art is Hu et al. that comprises SEQ ID NO: 4 and SEQ ID NO: 8, however there is 
no motivation to generate a composition that comprising a first and second isolated nucleic acid 
molecules that consists of SEQ ID NO: 4 and SEQ ID NO: 8. There is motivation in the art to 
isolate the 102 nucleotide fragment that consists of SEQ ID NO: 4 and the 147 nucleotides 
fragment that consists of SEQ ID NO: 8 from the teachings of Hu et al. and combine these 
sequences in a composition. SEQ ID NO: 4 is within the region of Y. pestis genome that 
encodes murine toxin protein, however SEQ ID NO: 8 is within a region of the Y. pestis genome 
that encodes an unknown protein, thus there is not motivation based on the teachings of the prior 
art of record to combine a nucleic acid fragment that consists of 147 nucleotides in length from 
within an unknown protein region (SEQ ID NO 8) and a fragment that consists of 102 
nucleotides in length from within a region that encodes protein murine toxin (SEQ ID NO 4). 
5. The rejection of claims 8 and 11-13 under 35 USC 112, 1 st paragraph made in section 9 
of the office action mailed 01/1 1/2008 is withdrawn in view of the amendment to the claims to 
recite "the complement thereof and cancellation of claim 1 1 and 12. The rejection of claim 8 
under 35 USC 102(b) made in section 1 1 and 12 of the office action mailed 01/1 1/2008 is 
withdrawn in view of the amendment to the claims to recite "the complement thereof. 

Any comments considered necessary by applicant must be submitted no later than the 
payment of the issue fee and, to avoid processing delays, should preferably accompany the issue 
fee. Such submissions should be clearly labeled "Comments on Statement of Reasons for 
Allowance." 
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Any inquiry concerning this communication or earlier communications from the 



examiner should be directed to Sarae Bausch whose telephone number is (571) 272-2912. The 



examiner can normally be reached on M-F 9am-5pm. 



If attempts to reach the examiner by telephone are unsuccessful, the examiner's 



supervisor, Ram Shukla can be reached on (571) 272-0735. The fax phone number for the 



organization where this application or proceeding is assigned is (571) 273-8300. 



Any inquiry of a general nature or relating to the status of this application 



or proceeding should be directed to (571) 272-0547. 

Patent applicants with problems 01 questions regarding electronic images that can be viewed in the Patent Application Information 
Retrieval system (PAIR) can now contact the PSl'TO's Patent Electronic Business C enter (Patent 11K ) lor assistance. Representatives are 
available to answer your questions daily from 6 am to midnight (EST). The toll free number is (866) 217-9197. When calling please have your 
application serial or patent number, the type of document you are having an image problem with, the number of pages and the specific nature of 
the problem. The Patent I lectronic Business ( enter will notify applicants of the resolution ot the problem within 5-" business days. Applicants 
can also check PAIR to confirm that the problem has been corrected. The I 'SP'IX )'.s Paten! I lectronic Business ( enter is a complete service 
center supporting all [latent business on the In lei net. The I SP IX )'s PAIR system pro\ ides Internet-based access to patent application Mains and 
history information. It also enables applicants to \ iew the scanned images of their own application file folder(s) as well as general patent 
information available to the public. 

For all other customer support, please call the USPTO Call Center (UCC) at 800-786-9199. 



/Sarae Bausch/ 

Primary Examiner, Art Unit 1634 



